Dialogue between different jurisdictional levels within complex constitutional systems is constantly on-going. Within the EU, this dialogue is an indispensable condition for the functioning of the Rule of Law, described as the tension between gubernaculum (the body of positive law) and jurisdictio (the principles of law beyond the sovereign's reach). Unlike other constitutional systems where the dialogue between the legislature and the judiciary plays the crucial role, the interaction between national courts and the Court of Justice of the EU is the only way through which the EU can be precluded from becoming a self-defining, tyrannical, constitutional order. As national courts seek to protect their constitutional values, they supply an important source of jurisdictio. Although the EU system offers a wider understanding of dialogical frameworks, it is under threat of dissolution. Where the Court of Justice feigns to cherish this inter-judicial dialogue, in reality it relies on its own supremacy to construct the EU.
Introduction
Any rule of law-based system, we argue, implies the control of the applicable law through dialogical legal considerations, elevating such dialogue -should it play an effective systemic law-limiting function -to a necessary element of the rule of law. The most popular example is of course the dialogue between the courts and the legislator, which has been deemed indispensable for the survival and flourishing of democracy. 1 We make two claims taking it from there, before addressing the state of such dialogue in the EU. Firstly, it is not only democracy, but also the rule of law, which is guaranteed by the limitations of power through such means. Regarded in this vein the rule of law is not pure legality, but an effective tension between the two types of law not allowing the sovereign, while acting in line with competence limitations to overstep the boundary of the key principles of law, thereby undermining the rule of law.
2 Secondly, we submit that the parties entering a meaningful dialogue with rule of law implications can vary depending on the core institutional features of the legal system in question. Not all legal systems allow for a dialogical control of values and norms, thus preserving the rule of law, through an engagement between the courts and the legislator. We use the European Union (EU) as an example of such a system, demonstrating that in order for the dialogical rule of law in the EU to flourish it is indispensable to establish the dialogue between the judiciaries at the different levels of the law. We then proceed to test how such dialogue evolved in the EU legal context, concluding that EU Rule of Law is undermined in the face of the breakdown of a meaningful conversation between the courts at the different levels of the law.
Locating the dialogue: structure of the argument
Within the world of jurisprudence, the classical representation on inter-institutional conversation has mostly been that of the dialogue between the legislature and the judiciary. 3 It is the game of 'Mothermay-I' where legislative action is tested through judicial review against a higher norm. Like the children's game, the legislature will enact a measure, to which the judiciary will either respond negatively, or hand down further instructions on how to accomplish the wishes of the legislator within 'the rules'. Although judicial review is now an accepted part of numerous legal systems, the depth of the scrutiny and the openness of the system varies widely to concur with cultural and legal traditions. Scholars argue that the truest sense of 'dialogue' is observed in the Canadian legal tradition, especially regarding the Canadian Charter of Rights and Freedoms. 4 As Hogg and Bushel explain, clauses in the Charter of Rights make it possible for the legislative branch to react more easily to a struck down act. 5 The result is a more equitable relationship between the two branches of government, preserving a balance between (majoritarian) democracy and the safeguarding of higher norms. 6 Emphasis within the dialogue between the institutions of government has been on the age-old debate on the role of the judiciary and the threat it poses to the rule of democracy. 7 There is a natural conflict that exists in all legal systems where societal power is vested in parliaments through popular vote, yet the product of this power can, no matter the representative force behind it, be undone through the supremacy vested in (apex)courts. This has been especially the case in 'revolutionary' states, where the perceived arbitrariness of a judge mirrors that of the renounced monarch. 8 In the extreme cases all the law is replaced either by the 'revolutionary consciousness' of the judge or by the free rein of the 'will of the people' and a complete elimination of judicial review. Yet although born from thoughts of democracy, we contend that such dialogues in fact find their locus in the control of law by law on different levels. This entails that this dialogue is not limited to the classical court/legislator scenario.
A number of advanced democratic legal systems provide useful counterpoint to the Canadian-style dialogue, where immunity to the legislature/courts dialogue is observable for reasons which are more of a structural, systemic nature, rather than those related purely to legal and democratic culture. The EU is one of such systems. 9 In fact, leaving aside the obvious tensions surrounding its autocharacterization as a democracy, 10 the fundamental differences in institutional design between, say Canada and the EU would be the most relevant explanation. One should look, in particular, at the prominent role that the ECJ plays in the shaping of 'negative' as opposed to 'positive' integration, which is based on red-lines and limitations on the direction and extent of the national legislative activity in the areas where the supranational EU legislator is not necessarily empowered to act. This policing of substance through the procedures designed to limit the competences of particular levels of the law to act in a world where the supranational legislator actually cannot be competent to decide, while the ECJ is perceived to be, precisely, doing its job, is what makes the classical approach to constitutional dialogue adopted in the literature not infrequently unusable at the supranational level.
We thus fully side with Marc Dawson, who has shown, with only minimal reservations, that 'the present-day EU carries few of the background conditions necessary for a sustainable dialogue between the Court and the legislatures to take hold'.
11 As a result, the 'Canada-style' constitutional dialogue in its traditional understanding, when verbatim applied to the EU, could be quite beyond the point. This does not mean, however, that the EU does not know dialogical constitutionalism, quite to the contrary. The crucial distinguishing feature of the dialogue as practised in the EU, is that it happens largely between the judiciaries of the different levels of the law. This is only logical: through their ability to police the sphere of competences claimed by the ECJ, the national courts are a more effective opponent of the supranational Court in checking EU law than any legislature would be. In fact, since supremacy forecloses dialogue with national legislatures while the European legislator is not competent to enter any dialogue when negative integration is at stake, no dialogue between the legislature and the courts is possible at all in a very large area of possible constitutional conflicts. The same does not hold true for the dialogue between the courts at different levels, potentially bringing about the same results as the Canadian dialogical practices praised in the literature. This seemingly lies behind the elevation of the Bundesverfassungsgericht (BverfG) to the level of a credible conversation partner of the ECJ, as well as Czech, Polish 12 and other national constitutional courts and tribunals' claim to fame.
Needless to say, the altered locus of dialogue in the EU does not and cannot alter the key function of it: both the EU dialogue between the judiciaries and the classical instances of constitutional dialogue can ultimately be viewed as amounting to supplying examples of the dialogical Rule of Law, we argue, where a modern legal system is only viewed as based on the Rule of Law if its law is, once again, controlled by law. With the shift of the main point of law/law tension from the legislature/courts duo to the court/courts scenario, the essential rationale as well as the functional outcomes of the dialogue remains the same. Both are clearly instances of constitutional dialogue. Both scenarios aim to ensure the adherence of the Rule of Law in the constitutional system in question. This paper's aims are thus twofold. First we present the dialogical Rule of Law, which we propose as the core idea behind both types of constitutional dialogue. Having outlined its importance and inspired by Gianluigi Palombella's work on the subject, we move on to find the proofs of the existence of the dialogical Rule of Law in the EU, drawing on a number of examples of the possible tensions between the different types of the law. Having found none in practice, but not excluding the emergence of the dialogical Rule of Law in the EU in theory, we then move to the inter-courts dialogue sensu stricto, to give an overview of some recent developments in this area, which is absolutely vital in EU law in the absence of the conditions for the legislature/courts dialogue 'Canada-style'. Our conclusion is discomforting -EU law is not based on the Rule of Law, at least not in the useful dialogical sense opposed to the circular reading of 'law is made in accordance with the law thus there is rule of law'. The 'Mother-may-I' game is not over, however, and we are less pessimistic than what our discussion should probably call for. The EU is a constantly developing system and flagging the no Rule of Law malaise is not a death sentence but a helpful diagnosis, as we see it. This is not to befog the main finding: a breakdown in dialogue means the annihilation of the Rule of Law in the given system of law. And it is not mere legality, which is adherence to the law on the books, read the whims of the sovereign.
Dialogical Rule of Law in the EU
One theoretical approach to the meaning of the Rule of Law in the panoply of definitions emerges as particularly attractive, however. Once the Rule of Law and legality are distinguished, the basic meaning of the Rule of Law comes down to the idea of the subordination of the law to another kind of law, which is not up to the sovereign to change at will. 19 This idea, traceable back to mediaeval England, 20 is usually described with recourse to two key notions, to reflect the fundamental duality of the law's fabric, indispensable for the operation of the Rule of Law as a principle of law:
21 jurisdictio -the law untouchable for the day-to-day rules running the legal system and removed from the ambit of purview of the sovereign -and gubernaculum, which is the use of the general rule-making power.
22
Even in this age of popular sovereignty this statement is obviously true, since democracy should not be capable of annihilating the law. Indeed, this is one of the key points made by the defenders of judicial review. 23 Such rule of law is dialogical in essence. It presupposes and constantly relies upon a constant taming of law with law. 24 On this count the Rule of Law implies that the law -gubernaculum -should always be controlled by law -jurisdictio -lying outwith the sovereign's reach. 25 In this context it is clear that the absolute domination of either gubernaculum or jurisdictio necessarily destroys the core of the Rule of Law, which is the tension between the two.
Unlike despotic or totalitarian regimes, where the ruler is free to do anything he pleases; or problematic states, such as Hungary, where the constitution is a political tool; Poland, where the executive ignores the constitution, 26 or pre-constitutional democracies, which equate the law with legislation, 27 the majority of constitutional democracies in the world today recognise the distinction between jurisdictio and gubernaculum, thus achieving an approximation of the dialogical rule of law, in terms of maintaining and fostering the constant tension between these two facets of the law. Authority should itself be bound by clear legal norms which are outside of its control. Indeed, this is the key feature of post-war constitutionalism. The jurisdictio-gubernaculum distinction, lying at the core of what the Rule of Law is about, can be policed either by courts, or even by the structure of the constitution itself through removing certain domains from gubernaculum's scope. 28 The ideology of human rights is of huge significance in this context. 29 Furthermore, the existence of international law 30 and, of course, supranational legal orders, 31 contributes to the policing of the said duality. 32 The policing of the jurisdictio-gubernaculum divide is thus possible both through the means internal and external to the given legal system. From Lord Mackenzie Stuart 33 to Les Verts, which characterises the Treaties as 'a constitutional charter based on the Rule of Law', 34 what we have been hearing about the Rule of Law in the EU really amounts to compliance with own law. 35 This is an established understanding of legality.
36
Legality is not enough to ensure that the EU behaves like -and is -a true rule of law-based constitutional system. Palombella is right: 'the Rule of Law cannot mean just the self-referentiality of a legal order', 37 which is the reason why contemporary constitutionalism is usually understood as implying, among other things, additional restraints through law:
38 restraints which are, crucially, not simply democratic or political. 
EU law's scrutiny from above: international law
At the international level, the EU seems to be the only legal system in Europe which fiercely objects to any outside scrutiny, 40 pushing the glorification of own autopoetic nature almost to the extreme. Outside scrutiny 'from below', has remained only a (albeit productive) threat 41 and the ECJ has expressly prohibited -now twice 42 -outside scrutiny from above, all in the name of 'autonomy'. In essence, in the EU's particular case, autonomy means that the EU tends to tolerate no constraints on its ability to rule. The defence of its gubernaculum -its acquis -from the internal or external contestation is clearly elevated to one of its chief priorities. Just listen to the Grand Chamber : ' 44 This is precisely the reason to be suspicious and to want more rather than less Socratic contestation.
Even where the Union clearly is a member of a Human Rights regime, the Court continues to interpret the binding principles in such a way as to allow for their effects to be limited. This is to a large extent possible by the manner in which the Court has shaped the way in which international law finds its way into the European legal order. International agreements become an immediate part of the Union's legal order. 45 The effect thereof is that the interpretation of these agreements falls under the jurisdiction of the ECJ. 46 Although it then becomes an issue on whether the competences within the field of operation of the agreement fall within the exclusive or the shared competences of the Union, 47 the result will mostly be the same, 48 the Court will act as the interpreter and adjudicator of any treaty regime the Union becomes a member of. 49 This has the remarkable effect that, given the reliance of the Court on 40 One could no doubt pose a question, whether the CoE system is a legitimate candidate to become the second. I thank Michael Ioannidis for this point. 41 norms and rules with which it itself does not comply. Indeed, when confronted by the fact that this scenario seems to be in violation with the Rule of Law, the Union's argumentation turns circular. The Union cannot be in violation of the Rule of Law, as it has laid down in the Treaty that it adheres to the Rule of Law. 51 Furthermore, as the international agreement has become an integral part of the Union's legal order, any outside scrutiny of this statement through compliance mechanisms or tribunals will not produce an effect. As the Court has made it eminently clear in its Opinions on accession to the Convention of Human Rights, such scrutiny would in effect make it possible for an outside force to interpret EU law. This of course, will not stand. Therefore, pronouncements like the recent decision by the Aarhus Convention Compliance Committee, 52 will produce no effect whatsoever in the EU legal order.
53
The EU, acting chiefly through its Court, seems to be immune to irony: it does consider itself better than the Member States' constitutional systems, 54 which apparently need the subjection to international scrutiny through numerous treaty bodies as well as, probably most importantly, the European Court of Human Rights on top of their machinery of internal legal constraints to police their respective jurisdictio-gubernaculum divide, constraints which the EU seemingly does not have.
55
Although the EU has its internal procedures to ensure that legality be observed, what is missing is precisely what Palombella characterises as 'a limitation of law(-production), through law'.
56

EU's scrutiny from below: national constitutional orders
The core autopoetic argument for immunity from outside scrutiny from above is that the EU adheres to a rich catalogue of values and thus 'knows better'. This argument is flawed, however, since it is based on an assumption of compliance, which the EU cannot possibly police, as it is largely outside of its sphere of competences. of the European Union either by way of general principles, which the ECJ finds when it is in need of a remedy, or through explicit mention in the Treaties. 57 General principles are a product wholly created by the Court. 58 Already in 1969 did it find that the Community had incorporated fundamental human rights, 59 even though the only reference to human rights was the non-discrimination clause on grounds of gender. 60 Subsequently, the Court found fundamental rights to be a part of the general principles of Community law as they were "inspired" by the constitutional traditions of the Member States. 61 The full extent of general principles in EU law is therefore always vague, and one would assume in a state of flux, as the constitutional traditions of the Member States may vary, just as the membership of the Union does. 62 The manner in which the Court finds these general principles is of interest, as it implies that there is a dialogue at work between legal orders. This is however not the case. Although the Court sees ECHR as a source of inspiration, 63 perhaps even a constitutionalisation of these principles, 64 it equally proceeds to find and distil them on its own merit. However, the Court has rarely studied the systems of law in the Member States to ascertain whether certain rights were common in all legal systems. 65 It is therefore doubtful whether general principles are in effect part of a shared legal order, or stop-gap measures used by the Court to fill in certain lacunae. 66 This is exemplified by the dialogue that constitutional courts have attempted to bring to the ECJ through preliminary references. Where they find a contestation between national constitutional values and the values of the European Union, they have virtually always -especially of late -found the Court to be insensitive to their requests. Although in earlier days the Court might have been willing to accommodate certain constitutional features, 67 the following discussion on the nature of the judicial dialogue and its break down will illustrate how the reliance of the Court on the uniformity of the EU's legal order has led to the de facto removal of the Member State's constitutional values as a source of jurisdictio. If anything, in a reversal of the original place of the constitutions on the Member States, general principles now have the contrary effect, where constitutional pluralism is erased. The irony is apparently lost, as a Member State is precluded from deviation from the norm it is apparently itself a part. Furthermore, as has become clear from some of the earliest cases in which the Court of Justice has interacted with the newest acceded members, 68 there is a distinct possibility that the constitutional values that originally formed the jurisdictio is of a distinct homogeneous Western tradition.
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EU law's scrutiny from within: the Union's values
It is true that the EU has Article 2 TEU. 70 However, since the time of the Copenhagen Criteria from which it largely originates, 71 it has never been law in the sense of forming part of the body of the ordinary EU acquis. 72 Consequently, given that the acquis on values largely does not exist, the EU is powerless to define their content. Consequently, the case law of the ECJ seems to be pointing towards Article 2 TEU not having acquired any self-standing value. 73 Technical explanations for that are readily available: respect of the limited nature of EU's powers. Such explanations no doubt are sold to a careless observer as emanations of adherence to the prevailing understanding of the Rule of Law. Yet, once scrutinised closely, they emerge as dubious: mutual trust based on the presumption of general adherence to the values where only the trust, but not the actual adherence is enforced is highly problematic. 74 The EU turns its own rhetorical weakness into a tool for escaping the Rule of Law checks on its system of formal legality.
From the perspective of approaching the Rule of Law as a balance in the duality of two types of law within the constitutional system -jurisdictio and gubernaculum, as opposed to conflating the meaning of the EU Rule of Law with legality -the EU emerges as a legal system that cannot boast the Rule of Law. The 'Rule of Law' in Article 2 TEU cannot thus have any meaning beyond a requirement to observe basic legal procedures and, possibly, a set of other well-known elements of legality. 75 system with rhetorical adherence to legality through considerations of autonomy -which largely preempts reality checks -and without the Rule of Law, generating injustice is not viewed as a problem, 76 and the legitimacy of the law as such thereby naturally remains undermined, while outstanding issues are interpreted away either as non-existent or falling to some other legal order -either national 77 or ECtHR 78 -to resolve. The 'autonomous legal order' 79 confidently emerges as a formally coherent system directly bound by nothing beyond the day-to-day rules of its own creation and operation. The Treaty text is its limit, 80 with no greater aspiration in sight beyond being shielded from outside influence. Weiler's take on its nature, which dates back to the nineties, is thus still profoundly correct today -it is a market standing alone without a mantle of ideals 81 -all the recent values-inspired commotion notwithstanding. Checks on the substance of the law which aim to ensure that the law is limited by Law do not exist, thus impairing the Rule of Law as an institutional ideal. This, however, does not mean that the EU's values are completely devoid of jurisdictio. The EU cannot boast of any jurisdictio besides perhaps the principles of the Internal Market. Indeed, if jurisdictio is taken to mean the DNA of the polity placed out of reach for the sovereign, then the EU has only one candidate to occupy this place: the internal market is what it is to promote and guarantee. However, how much of a Rule of Law are we talking about -in the modern constitutional sense -if the internal market rules are granted the role of a jurisdictio in an autopoetic system, which is also a self-proclaimed constitutional order? The engagement of EU law, the dispensation of its protections and the rights it grants, are usually connected to internal market thinking. The internal market as the founding value is protected with true ferocity. The EU has been very effective in mobilising the discourse of knowledge and expertise, 82 or of bright unchallengeable goals, 83 to discredit claims of political (and also legal) contestation of its law 84 -the emergence of jurisdictio from within is as difficult as sourcing it from the (blocked) external scrutiny.
Even if we assume for a moment that a constitutional system can evolve around the internal market serving as a crucial element of its essential Rule of Law core, 85 the question remains open whether the internal market has actually ever played such a role in the EU. The answer, most likely, will be 'no'. Not because it would obviously be an affront (given the generally accepted sets of values in any European society) to measure rights and protections against the ultimate rationale of the market, and cross-border trade (what the EU has been not infrequently accused on doing 86 ), but because the internal market rules are by definition an insufficient set to measure dignity, rights and equality against, as the ultimate rationale, in the hard cases. They are what they are: part of the gubernaculum, playing a role in guaranteeing EU legality, but falling short at the same time of establishing a viable jurisdictio-gubernaculum border.
The role of the national courts in the shaping of the Union's Rule of Law
The autopoetic reality of EU law is only infused with Rule of Law understood as a tension between the two types of law through the possibility of the national courts' resistance to the ECJ's reading of the rule of law as a requirement of unchecked supranational rule. As mentioned above, the legislatures cannot play any similar role in the EU legal system due to the nature of the division of powers between the EU and the Member States and the prominent role played by negative integration. It is thus necessary to look at the relationship between the national courts and the ECJ in some more detail to assess the state of the Rule of Law in Europe: a diagnosis affecting, importantly, both the EU and the national levels of the law. This judicial dialogue is not unlike a worn Roman coin, with on the obverse a beautiful portrait of the maiden Europa, the official story from every textbook; on the reverse, the vacant actual value. The dialogue story is as much a story of breakdown as it is a story of the actual policing of the jurisdictio-gubernaculum divide.
The obverse
Whether perceived from the role of a Supreme Court, whose judgment affect all belying courts, 87 or as an equal partner amongst the other apex courts of Europe engaging in dialogue with peers, 88 the element that ties this relationship together is the role of national judges as Union judges. The working relationship has been defined by the Court as national courts and ECJ working together whilst "[...] both keeping within their respective jurisdiction, with the aim of ensuring that Community law is applied in a unified manner to make direct and complementary contributions to the working out of a decision.".
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Lower courts in national legal order are said in the textbook to be co-opted in making use of the judicial dialogue, as it empowers them vis-a-vis their hierarchical superior brethren, as the standard story goes. 90 Given the status of ECJ ruling even on preliminary references, this endows these lower courts with power on par with that of their apex courts. 91 The flip-side of this relationship is that the Court is almost totally dependent on the references. Although the ECJ has often been described as activist or centralist in nature, 92 the only possibility it has to act is through the large discretion offered to lower national courts. Indeed, this dependency is increased by the fact that there is almost no direct relationship between individual applicants and the Court, and the fact that the reference procedure is not a remedy which those applicants can invoke before national courts. 93 The addition of the Köbler case law can therefore only be seen as a logical way through which the Court tries to reinforce this relationship, as any disturbances in the working of the inter-court dialogue can have a diffusing effect on the coherence of Union law. By treating courts as an emanation of the unitary state, and having them therefore fall under the Francovich non-contractual liability regime, 94 the Court is assuring itself of consistency of the acquis, without lacunae.
95
The Court thus not only fosters, but depends on the inter-court dialogue for the formation and maintenance of the European legal order. Until recently it could not afford to sour the relationship that it has built up in 50 years of references, as the dialogue is not only the most significant way in which the Court can give effect to European law, and enforce the rights derived thereof. When the system works, the functioning of the Rule of Law is secured, as European norms are fitted into the legal orders of the Member States with respect for the constitutional traditions and arrangements in those states. This is perhaps most famously emphasized in the Solange I & II interaction between the German Verwaltungsgericht and the Court, as accorded by the BVerfG. In these cases, a possible clash occurred between the concept of fundamental rights as protected by the German constitutional order, and that of the European legal order. The German Administrative court referred a case to the ECJ, on whether it was possible to have European law set aside by more stringent protections in the German constitutional order. The Court answered that a measure of the Union cannot be affected by national law, as that would " […] have an adverse effect on the uniformity and efficacy of [EU] law." 96 However, the Court reached out, stating in the following paragraph that "[…] examination should be made as to whether or not any analogous guarantee inherent in Community law has been disregarded."
97 As the referring court saw itself faced with an answer that produced similar problems to the questions it had posed, it referred its case to the BVerfG, requesting a ruling on the compatibility of EU rights protection with the bar set by the German constitutional order. Due to the ECJ's opening on the protection of fundamental rights in the Union, the BVerfG could balance the interest of the German constitutional order with that of 'supremacy'.
98 This is inter-court dialogue protecting the Rule of Law; the Court of Justice opens up to the jurisdictio of fundamental rights that are influenced by the German norms. There is a mutual control that elevates the general standard. Yet this balance is precarious and this dialogue is easily shifted into a monologue. 99 Recent developments illustrate how the Court's slavish entrapment between the Scylla and Charybdis of supremacy and autonomy has caused a rift in the dialogue that may well threaten the Rule of Law in the EU.
The reverse
The current system of judicial dialogue is therefore only one in name, used through the decades to appease the constitutional courts of the Member States. Supremacy, the Court's reliance on legality as the implementation of the Rule of Law and the approach to the acquis as Biblical Truth has created a system whereby only the Court, is in fact the law. This can be seen as the result of options of a role as 93 either a Supreme Court or an equal partner, which we mentioned above. 100 As the Court positioned itself as the ultimate arbiter of EU law, and made use of the preliminary reference procedure as a carrot for national courts to refer cases, so too has it made use of a stick. It can in fact be argued, that every time the Court has given the national courts a carrot, for instance in the form of more autonomy, it has followed this up by a quick use of a stick to set the limits. Sarmiento gives the example of the interaction between the Court's approach in CILFIT, 101 granting national apex courts the jurisdiction, under specific conditions, to ascertain when a reference is not needed, followed up by Foto-Frost, 102 which denies them the jurisdiction to rule on the validity of EU law itself. 103 As the corpus of EU law expanded, the use of the carrot became less and less necessary, however the Court sees an increasing necessity for the use of the stick. Through the interpretation of autonomy and supremacy the Court secures the unassailable security of the position of the EU's legal order and with that, itself. This is perfectly exemplified in those cases in which the ECJ is asked to review the Treaty on the basis of the Rule of Law. In the case law regarding Article 263 TFEU, we are explicitly confronted by the circular reasoning. The core reasoning is this: the Union acts in accordance with the Rule of Law, as the Treaty states that the Union acts in accordance with the Rule of Law. 104 The slavish dedication to form over substance, can be best observed in two developments. First, the most direct result of the problematic evolution of values in the EU's constitutional order is the strain placed on the dialogue between a number of constitutional courts and the Court of Justice. Second, we can observe the Court's own valuation of formalistic values over the Rule of Law in its reasoning in Opinion 2/13. 105 The deepening of European integration without any real perspective on the fundamental rights or, dedication to the Rule of Law, ensured in Member State legal orders, or a substantive implementation thereof by the Union itself has produced now famous cases such as Melloni and Gauweiler. Melloni is the continuation of the saga of the problematic Arrest Warrant (EAW) legislation. The EAW proved incompatible with the manner in which the Spanish Constitutional Court had interpreted the right to a fair trial. As is expected, the ECJ did not offer any room for discussion on the extent to which Spain could apply more stringent protections. Of greater interest is the manner in which the Spanish Court subsequently applied the ECJ's answer. Through interpretation on its Declaration 1/2004, which analysed the constitutionality of the Constitution for Europe, the Spanish Constitutional Court came to the conclusion that the Treaty respected the rights and limitations laid down in the Spanish constitution. Yet it reaffirmed that the primacy of EU law did not violate the supremacy of the constitution. Going further, the Spanish Constitutional Court gave the caveat that if Union law were to deviate and go against these values, the Constitutional Court would protect the sovereignty of the Spanish people and the supremacy of the constitution. 106 That reassertion of the supremacy of the national constitution does not stand on itself. The Gauweiler case will not only be remembered for the fact that it has been the first case in which the BVergG made its first reference, but the manner in which it did will be long discussed. 107 The BVerfG has the task to defend the constitutional identity of the German Federal Republic. In that capacity, it did not as such pose a question on the democratic safeguards in place regarding the ECB and the programme of Outright Monetary Transactions (OMT), it set out a position on which it wished the ECJ to agree. Unless the OMT decision was interpreted in the light of the BVerfG's criteria, it stated that it would clearly be ultra vires. 108 Although the ECJ secured the position of the ECB in its judgment, its application by the BVerfG is a clear expression of the German constitutional protector's dislike of the manner in which it has been treated. 109 The 'crisis' might be averted, yet the conflict remains. 110 The ECJ does not demonstrate a wish to adhere to the values set out by Article 2 TEU. The Rule of Law in these situations of dialogue has clearly been derogated in favour of the gods of supremacy, autonomy and consistency -not the Rule of Law. Yet it has to be asked, whether the European legal order would truly have suffered if the ECJ had earnestly addressed the fears of the BVerfG over the democratic guarantees underpinning the OMT's by the ECB, a notoriously problematic institution to oversee. 111 Similarly, given the nature of the EAW due to the manner in which it has been adopted through the third pillar on Police and Judicial Cooperation in Criminal Matters, where the powers of both parliament and the Court are limited, would the scrutiny requested by the constitutional courts in the numerous cases on this act have had a detrimental effect on the effectuation of the Law? Even the most ardent fan of Luxembourg must see that the Rule of Law is now being offered on an altar constructed purely out of self-justification.
There are now numerous examples: the Italian constitutional court that requests the ECJ to revisit the judgment in Taricco as it would lead to a breach of legal certainty in Italy; 112 the Danish supreme court has ruled that it does not see itself bound by 'general principles' following Kücükdeveci, 113 after the ECJ had rejected the reasoning the Danish court offered in its reference; 114 to a lesser extent, the forced mutual recognition of the EAW has also caused problems for the French constitutional council. 115 These cases may seem to the uninitiated a response by constitutional courts to growing euroscepticism, but in fact they are the culmination of a process that has been taking place behind the curtains for a while. It has been merely the fact that the main actors have been the German constitutional court, which has been known to be at least critical of letting go of the supremacy of its constitutional regime; 116 and the courts of relatively new additions to the Union in Poland and the Czech republic, that the breakdown of the dialogue has been able to be played down. In all of these cases there is the clear stand-off between constitutional courts and their role as custodians over their values and principles, and the ECJ which through the twin dogmas of supremacy and effectiveness does not allow for any deviation or, which is more problematic, substantive discussion. There is no longer a dialogue between equals, in effect the ECJ sees itself now as the hegemon in a single legal order. Sovereigns do not enter into conversations, they hold audiences.
Conclusion
Dialogical Rule of Law implying the tension between jurisdictio and gubernaculum enforced via an array of different means and dialogical in nature is very effective in discussing the state of the Rule of Law in any given legal order. It allows for analysing the adherence to that essentially contested concept, regardless of the precise list of terms that fall within it. The EU is a problematic example of a legal system where the Rule of Law defined in such a way is under constant attack. Even though there are clear sources from which it could derive jurisdictio, international law, the constitutional values of its members and its own constitutional principles, the Union places primacy in the value of its gubernaculum -the acquis, in combination with three deeply anti-dialogical principles: supremacy, autonomy, and direct effect, which threaten the substance of the core values and principles guiding the law in any liberal democracy.
That the dialogical Rule of Law is in peril, we have shown, is due to the ECJ's imposition of the strict adherence not to the rule of law, but to these principles of EU law that it itself has created in order to pre-empt any substantive value-based arguments able to challenge the autopoetic orthodoxy the ECJ is busy enforcing. This is especially problematic as it requires constitutional courts who see it as their task to protect inherent constitutional values and rights to set aside these values in favour of vague euro-speak such as coherence and supremacy. However, if the ECJ would allow for actual dialogue instead of the current Ciauşeschian monologue, the conditions for the Rule of Law in the EU to flourish could be created, turning the EU into a much richer constitutional system. Not only would it create a greater willingness for constitutional courts to engage with the ECJ, if the ECJ were to allow for the slight constitutional pluralism that would result from that dialogue there would be a greater oversight fostered by a greater support. The balance and tension between jurisdictio and gubernaculum would be restored.
This active choice on the part of the ECJ leads to the conclusion that without any change, there lie only two possible scenarios at the end of this road. Either the constitutional courts, and later lower courts, will start to ignore the edicts of the Court in Luxembourg in the name of the fundamental and indispensable constitutional essentials of their legal systems they are obliged to protect, or there is a slow but steady decline of the rule of law as the failure to enforce it and the other values of the Union lead to an increase in the political stale-mates such as they are currently occurring in Poland and Hungary. It therefore has to be concluded that the only option open the ECJ and the EU itself, is a reinvigorating of the judicial dialogue as the to this day only successful form of dialogical Rule of Law deployable in the Union.
